
1 2. ff a SuttUag mark Dafendaat appeals EPA’s decision 
2 
3 
4 
5 
6 
3 
8 
9 

10 

11 

12 

13 

pursuant to subpart C mZ Section Xx (Dispute Resolution) aad 

prevails upon finalzesolution of the dispute, no stipulated 

penalties or interest thereon will be payable and any assessment 

of stipulated penalties and interest thereon shall be ret aside 
in vrftfng by EPA. 

3. If a Settling Work Defendant appeals EPA's decision 

pursuant to Subpart C of Section Xx (Dispute Resolution) and does 

not prevail upon final resolution of the dispute, all accrued 

stipulated penalties; plus interest at the rate specified in 28 

U.S.C. S 1961, shall be paid within thirty (30) days of a final 

court order. 

1.1. In the event that, pursuant to Subpart AA of Section 

14 VII (Work To Be Performed), EPA assumes performance of all or a 

15 portion of the Work that Lockheed is required by this Decree to 

16 perform, Lockheed shall, in lieu of any other penalties that . 

17 might be payable under this Decree, pay a Work Assumption Penalty 

18 in the amount of one million dollars ($1,000,000.00). Lockheed 

19 is not required to pay a Work Assumption Penalty if EPA takes 

20 over the Work pursuant to Subpart C(2) of Section XVII 

21 (Reservation and Waiver of Right@. 

22 2. In the event that, pursuant to Subpart AA of Section VII 

23 (Work To Be Performed), EPA assumes performance of all or a por- 

24 tion of the Work that the City is required by this Decree to per- 

25 form, the City shall, in lieu of any other penalties that might 

26 be payable under this Decree, pay a Work Assumption Penalty in 

27 the amount of two hundred and fifty thousand dollars 
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The City im not required to pay a Work Assumption 

takes over the Work pursuant to Subpart C(2) of 

m XVII (Remnmtion and Waiver of Righta). 

3. Payment of the Work Assumption penaltie provided for in 

th Subpart H rhall be in addition to any stipulated penalties 

which accrued prior to a Settling Work Defendant'o receipt of 

EPA's notice of intent to take over all or a pottion of the Work. 

Unless waived by EPA, such Work Assumption Penalty shall be pay- 

able vi&in thirty (30) days after a Settling Work Defendant's 

receipt of notice that EPA intends to take over all or a portion 

of the Work. However, if that Settling Work Defendant invokes 

the dispute resolution procedure, payment of its Work Assumption 

Penalty shall be tolled until thirty (30) days after final 

resolution of the dispute; provided, however, that that Settling 

Work Defendant shall not pay any Work Assumption Penalty or, 

pre-assumption penalties related to the issue(s) on which that 

Settling Work Defendant prevails, or interest thereon if it is 

determined that EPA's takeover of the Work of that Settling Work 

Defendant vas not permitted pursuant to Subpart Y of Section VII 

(Work to Be Performed). 
!1 

XL DI 

A. As required by Section 121(e) of CERCLA, 42 U.S.C. S 

9621(e), the Settling Parties shall attempt to resolve ex- 

peditiously and informally any disagreements arising under or 

from the implementation of this Decree or any Work required 

hereunder. 
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8. ff a dispute au- uith respect to the rraning or ap- 

plication mf this Decree, atberthan ob,xqazdiayths amount of 

etipulated penalties due prrm of violation, cha diwute shall 

inthe firsthstancehktlusaabject of hfmmal good-faith nego- 

tiations *tween EPA and tfw wprlate Settling DefenUant(s) 

pursuant +o Saabpart C of thi8 Section. Ia the event that the 

parties cannot resolve the s, the interpretation advanced 

by EPA shall-be considered biading unless & Settling Defendant 

invokes the dispute resolution provisions of Subpart F of this 

Section. !Fhe decision to invoke dispute resolution shall not in 

and of itself constitute a iorc# pp+em. Settling Defendants 

reserve the right to disputr a datcrmination by EPA that a force 

plaieure has not occurred. 

C. If a Settling Defe has a good-faith objection to a 

decision by EPA with respect to Covered Matters or if a Settling 

Defendant believes that it has otherwise reached an impasse with 

EPA with regard to the requirements or interpretation of this 

Consent Decree, that Settling Defendant shall notify EPA's 

Project Coordinator and EPA% Office of Regional Counsel in writ- 

ing of its position, within fourteen (14) days of receipt of 
,’ 

EPA% decision or of determining that an impasse has been 

reached. EPA and the Settling Defendant shall then have fourteen 

(14) days from EPA's receipt of the written notice to resolve the 

matter. If possible, the dispute,shall be resolved by informal 

telephone conferences. Either EPA or the Settling Defendant may 

also request that the parties meet and confer to try to resolve 

the dispute within the fourteen (14) day period. By the end of 



__ .._._ 

1 

2 

3 

4 

5 

6 

3 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

23 

the foregoing f-en [34) day pried it uithin ~uven {7) days 

afterthepartiesaemt and confu,vhicMvarfrlater, EPA shall 

issue a urittan dmc5xim Teg=-W==- 

D. Invocation of the Dispute RemWon procedure, by it- 

re+f, vi11 not postpone the Work l chadule vit& respect to any 

dsaprt+rdkSuetZtiy~ ~CCZUU of $t&pnl~Ud pe.mlthS. EPA 

agrees not to demand paywnt oi pumltiu and Merest accrued 

until COqhBtiOn of the Dispute Resoltrtian vs. ' 

Em . If a Settling Defendant chooses not to follow EPA's 

decision regarding the dispute, that &ttling Defendant may file 

vith the Court a petition briefly describing Wm nature of the 

dispute and its suggested resolution. Such a petition shall not 

be filed before EPA has issued its written determination pursuant 

to Subpart C of this Section and shall not be filed more than 

thirty (30) days after EPA has issued such determination. EPA 

shall have thirty (30) days to respond to the petition. 

F. In any dispute resolution proceeding regarding selec- 

tion of the remedial action, the Court shall uphold EPA's deci- 

sion unless the Settling Defendant can demonstrate on the basis 

of theiAdministrative Record that EPA's decision was arbitrary 

and capricious or not otherwise in accordance with the law, as 

set forth in CERCLA Section 113(j)(2), 42 U.S.C. S 9613(j)(2). 

-In any dispute involving a claim of force ppgieure, the Settling 

Defendant shall have the burden of proving by a preponderance of 

the evidence that any delay vas, is or will be caused by events 

beyond its control and that the duration of any delay requested 

by a Settling Defendant is necessitated by the force ma-!eura. In 
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all other disputes, the standard of rati- mhall be humhed by 

,the court in accozdaam vith general plrimciplrs of ad=inistrative 

law. In all disputes, the Settling Defs!n&urt rhall have the bur- 

den of proof. Upon this Court's trrolmtion of the dispute, 

stipulated penalties rhall be paid 0: set aside in accordance 

with Subpart B of Section XIX (Stipulated Penalties). A finding 

that a Settling Defendant has prevailed shall not excuse stipu- 

lated penalties for failure to pufoxa requirements not in dis- 

pute, except to the extent a Settling Defendant can show that it 

was impracticable to perform those requirements pending resolu- 

tion of the dispute. If the Settling Defendant prevails, the 

deadlines for any requirements which Settling Defendants could 

not practicably meet during the dispute resolution proceedings 

shall be extended to account for any delays attributable to such 

proceedings. 

XXI. FORCE MAJEURE 
. . 

A. The Settling Parties agree that time is of the essence 

in the implementation of this Consent Decree. Settling Defen- 

dants shall perform all the requirements of this Consent Decree 

according to the schedules set forth herein or established 

hereunder or any approved modifications thereto unless their per- 

formance is prevented or delayed by events which constitute a 

force maieure. 

B. For the purposes of this Decree, a xorce Ipajeurg is 

defined as any event arising from causes beyond'the control of a 

Settling Defendant or its contractors, subcontractors or consult- 

ants, which delays or prevents that Settling Defendant's perfor- 
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rance 

avoid 

acise ?bmst &forts to amid the delay" includes usf-TR_ 

fo* to udcipate any potential$orce m event mnd to 

to 

ex- 

ef- 
ad- 

dress tb effects of any force w‘lem event (1) as it * Omur- 

ring and (2) folloving the forcq w event, such that any 

delay is abSsized to the greaa extent practicable. Weither . 

economic hardship nor increased costs shall be wnsidered a'fgrce 

paieurq. A force yraieurt may include, but is not U&ted to, ex- 

traordinary weather events, natural disasters, natimal emer- 

gencies, failure by the other Settling Work Defendant to perform 

Work that is necessary for the Settling Work Defendant asserting 

a force Paieure to perform its obligations, delays in obtaining 

access to property not owned or controlled by the Settling Defen- 

dant, despfte timely, best reasonable efforts to obtain such ac- 

-, and delays in obtaining any required approval or permit 

from EPA or other governmental entities that result despite the 

Settling Defendant's submission of all information and documenta- 

tion reasonably required for approval or applications for permits 

(and ariy supplemental information and documentation that may 

reasonably be requested) w&in a time frame that would permit 

the Work to proceed in accordance with the schedule contained in 

or established pursuant to this Decree. . 
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have the be mf proving by a prepondemnc l oftb,rPldemce 

that any delay uas8 is or will be caused by events bryorad its 
control and-t the duration of any aion mqwst@ is 

aecessitated 

D. In 

aance of the 

the event of a force &pm@, 

activity delayed by the fmct 

thetimfQII:perfor- 

~ie~8hallbe ex- 

tended for the minimum time necessary to rllov cmpletim of the 
. 

delayed activity. The time for perfomance of any activity by 
my Settling Defend&t dependent on the delayed activity &all be 

mimilarly extended, An extension of the time for pafam8ace of 

m obligation directly affected by the force )PBqeure evmzt shall 

not, of itself, extend the time for performance of any subsequent 

obligation unless the subseguent obligation is dependent upon the 

obligation directly affected. EPA 6hall determine whether re- 

quirements are to be delayed and the time period granted for any 

delay. Settling Defendants shall exercise best efforts to avoid 

or minimize any delay and any effects of a delay caused by a 

force maieure. 

Ii . In the event of a force gpadeure, any Settling 

Defendant(s) asserting fQk4UU - shall orally notify EPA's 

Project Coordinator or, in his or her absence, the Director of 
the Hazardous Waste Management Division, EPA, Region IX, im- 

mediately (no later than 48 hours after that-Settling Defendant 

becomes aware of the force graieura) and ohall notify EPA in writ- 

ing within ten (10) calendar days after discovery of the force 

paieure. The written notification shall describe the force 
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1 majeure, tbt antici- length of any delay, any Deamr~which 

2 that Settling Defendant is Wg or plans to take to mitigate 

3 the event or the Wlq and 8 schedule for implementation of such 

4 measures, and a statneatrstovhether, in the opinion of that 

5 Settling Defendant, 'such event may cause or contribute to an en- 

6 dangerment to public hrrlth, velfare, or the environment. 

7 F. Failure of a Settling Defendant to comply with the 

8 notification'reguireents of this Section ahall result in forfei- 

9 ture of its right to claim a xorce saien delay. 

10 )[xII. CONTRIBUTION PRoTECTIOy 

11 With regard to claims for contribution against Settling 

12 Defendants for matters addressed in this Consent Decree, the Set- 

13 tling Parties agree that Settling Defendant6 are entitled, as of 

14 the effective date of this Decree, to such protection from con- 

15 tribution actions or claims as provided in CERCLA Section 

16 113(f)(2), 42 U.S.C. S 9613(f)(2); provided, however, that each 

17 Settling Defendant expressly waives the provisions of CERCLA Sec- 

18 tion 113(f) (2), 42 U.S.C. S 9613(f)(2), as against any other Set- 

19 tling Defendant, and reserves its right to pursue any other Set- 

20 tling Defendant(s) for the, cost of response activities related to 

21 the Site and the City reserVes its rights (if any) to pursue any 

22 other Settling Defendant for any damages to natural resources. 

23 XXIII. FORM OF NOTICE 

24 A. Except insofar as oral notification is specifically 

25 provided for in this Decree, when notification to or communica- 

26 tion with the United States Department of Justice, EPA, Lockheed, 

27 
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wcbcs or the City is required by the terw of this Consent 

ww, it rhan be in writing, postage prepaid, and addressed as 

EPA Project Coordinator - Burbank Operable Unit 
San Fernando Valley Basin Superfund Site 
Hazardous Waste Management Division 
Superfund Program, Region IX 
Vnited States Environmental Protection Agency 
75 Hawthorne Street 
San-Francisco, CA 94105 

and 
Assistant Regional Counsel - Burbank Operable Unit 
San Fernando Valley Basin Superfund Site 
Office of Regional Counsel, Regional IX 
United States Environmental Protection Agency 
75 Hawthorne Street 
San Francisco, CA 94105 

As to the United States Department of Justice: 

Chief 
Environmental Enforcement Section 
Environment and Natural Resources Division 
United States Department of Justice 
Ben Franklin Station, P.O. Box 7611 
Washington, D.C. 20044-7611 

As to Lockheed: 

Ron Helgerson 

t 
Lockheed Engineering and Sciences Company 
1903 West Empire, Unit 33 
Burbank, California 91504 

As to City: 

General Manager 
City of Burbank 
Public Service Department 
164 West Magnolia Blvd. 
Burbank, California 91503-0631 

and 
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carolp BarnCE# mquixe 
Office of the Cftymey 
275 East Olive 
Burbank, Califaaaim al51016459 

As to webu: 

. 

George H. Hempstead 
Weber Aircraft, I~G 
100 Wood Avenue, m 
Iselin, New Jersey 08830 

8. A Settling Party may mge it8 addrrros for pttrposes of 

this Decree by mailing notice mf a change of address to'the other 

Settling Parties. 

c. In the case of wriN notices or 8ubmittals, a notice 

or submittal shall be deemed fo &ave occurred on the date the 

notice or submittal is receiti Iry the party t0 whom notice must 

be given or a document must Be mtted pursuant to this Decree. 

XXIV. _I_ 

A. Except as provided in subpart B at this Section and in 

Subpart B of 

mkdification 

the Settling 

B. The 

Defendant(s) 

document6 or 

Decree. Any 

Section XXIII (Form of Notice), there shall be no 

Of this Consent Decree WithOUt Written apprOVa1 Of 

Parties and entry by the Court. 

United States and the appropriate Settling Work 

may agree to modify the Statement of Work and any 

deliverables approved by EPA pursuant to this 

such modification must be in writing and must be 

.signed by EPA and the Settling Work Defendant(s) affected by the 

modification, and shall be sent to -all Settling Defendant6 within 

ten days of execution. No such modifications shall change (1) 

any of the requirement6 of the body of the Consent Decree (i.e., 
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the Consent Decree exclusive oftbose&ta~Vhich 

incorporated into the Deuce bp ~eferenm), (2) thr ROD 

theESD. 

have been 

or (2) 

In the event that the court is called upon to resolve a dis- 

pute concerning ~lrruntrtioa of chs Cmwent Decree, the Set- 

tlingP~~swaivm~~~mb=J~oruto the admis- 

sibility into evidence of data gathered, gamuated, or evaluated 

pursuant to this Decree that has been verified using the quality 

assurance and quality control procedures apacified in the Quality 

Assurance Project Plan(s) approved pursuant to this Decree. 

XXVI. ~FECTINE bATpl 

This Consent Deaee is effective upon the date of its entry 

by the Court. 
XXVII. -fT'Y RZ;tBTIONS 

The Settling Work Defendants shall cooperate 

the State in providing information to the public. 

XXVIII. PUBLIC PARTICIPATION 

with EPA and 

A. The United States will publish notice of the 

availability for review and comment of this Consent Decree upon 

its lodging with the United States District Court as a proposed 

settlement in this matter in accordance with CERCLA 

122 (d)(2)(i), 42 U.S.C. S 9622(d)(2)(i). 

8. The United States will provide persons who 

Section 

are not 

parties to the proposed settlement with the opportunity to file 

written comments during at least a thirty (30) day period follow- 

ing such notice. In addition, EPA intends to hold an informal 

, 
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public meeting 

receive either 

I 

inBurbank, califomdaduringthisperiodto 

vrfttm or oral commazW. Tba United States will 

file with the Court a copy of any n rrrceived 8M Ats 

responses to such cments. 

c. After the close of the public comment period, the United 

States will review all comments and determine whether the com- 

ments disclose facts or considerations which indicate that the . 

proposed Decree is inappropriate, Asproper or inadequate and that 

it therefore should be modified. Ro Settling Party shall be 

bound by modifications to this Decree without its prior written 

consent, and consent to this Decree is not consent to such 

modifications. 

XXIX. PJOTICE TO m ST= 

EPA has notified the State of California pursuant to Section 

106(a) of CERCLA, 42 U.S.C. 5 9606(a) prior to entry of this 

Decree. 
.P 

Xxx. CONSISTENCY WITH m NATIONAL CONTINGENCY PLAN 

The Settling Parties agree, and the Court finds, that the 

Work, if performed in accordance with the requirements of this 

Consent Decree, is consistent with the provisions of the NCP, 

pursuant to Section 105 of CERCLA, 42 U.S.C. S 9605. 

xXx1. JNDPOJIFICATION OF THE U'KTED STATES 

A.1. Notwithstanding any approvals which may be granted by 

the United States or other governmental entities, u&heed shall 

indemnify the United States and any of its divisions, depart- 

ments, agents or employees and save and hold the United States, 
any of its divisions, departments, agents or employees harmless 
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